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Trademarks — Unfair Competition — Exclusive Rights in 
a Geographical Name — The distinction between prohibitive relief 
from infringement of a technical trademark and regulative relief 
from unfair competition, established comparatively recently in the 
courts, is of great importance to the manufacturer seeking protection, 
and concerns both the facts to be proved in order to make out a 
case and the extent of the relief to be granted. A trademark is 
usually held to be a property right, the mere infringement of which 
will give a right to relief. 1 Relief from unfair competition is not 
based on an infringement of a property right, but rather, as its name 
indicates, the right to be free from an injurious competition which 
passes the bounds of fairness. 2 Whereas in a "technical trademark" 
case the complainant need only show his right to the trademark and 
the infringement thereof, in an "unfair competition" case he must 
show an intent to injure and actual damage resulting from the deceit 
of the public. 3 The gist of the action in the latter class of cases is 
the palming off on the public the goods of one man as the goods of 
another; if the public is not deceived, the competition cannot be 
called unfair. The relief granted against unfair competition can only 
be co-extensive with the actual competition, 4 whereas the protection 
of a trademark will not be limited to the district in which the com- 
plainant's goods are sold. 5 

It is settled law that a geographical name can never become a 
valid trademark. 8 If it has acquired a secondary meaning, it may 
be entitled to some protection from unfair competition, but never to 
the complete protection which is given a trademark, because to allow 
this would be to give one man a monopoly of the goods of the par- 
ticular kind produced in the plate in question. 7 An exception to this 
strict rule has been made in the case of a geographical name which 



1 Lawrence Mf'g Co. v. Tennessee Mf'g Co., 138 U. S. 537, 548 (1890); 
Derringer v. Plate, 29 Cal. 292 (1866) ; Dennison Mf'g Co. v. Thomas Mf'g 
Co., 94 Fed. Rep. 651-659 (1899). 

'Dennison Co. v. Thomas Co., supra, n. 1. 

"Church v. Russ, 99 Fed. Rep. 276 (1900); Lawrence Co. v. Tennessee 
Co., supra; Elgin Watch Co. v. 111. Watch Co., 179 U. S. 665 (1900) ; Good- 
year Co. v. Goodyear Co., 128 U. S. 598 (1888). 

'Briggs v. National Wafer Co., 215 Mass. 100 (1913). For a discussion 
of the geographical extent of protection against unfair competition see 62 
U. of Pa. Law Rev. 50 (November, 1913). 

' Derringer v. Plate, 29 Cal. 292 (1866) ; Kidd v. Johnson, 100 U. S. 617 
(1879) ; Hygeia Water Co. v. Consolidated Ice Co., 144 Fed. Rep. 139 (1906). 
The recent case of Hanover Star Milling Co. v. Allen and Wheeler Co., 208 
Fed. Rep. 513 (1913), is contra to these cases, but seems to be unsupported by 
authority. The case is based on what appears to be an unwarranted appli- 
cation of "unfair competition" rules to a "trade-mark" case. 

•Canal Co. v. Clark, 80 U. S. 311, 327 (1871). 

'Elgin Watch Co. v. 111. Watch Co., 179 U. S. 665 (1900). 
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has been fancifully and arbitrarily appropriated. Such words have 
been held to be good trademarks, on the theory the word is not within 
the rule unless it is used in a geographical sense, as indicative of the 
place of origin of the goods. 8 Thus the words "German" and 
"Vienna" when fancifully used have been held to be susceptible of 
appropriation as trademarks. 9 A word is not a geographic name 
merely because some portion of the earth's surface is called by it. 10 

The recent decision in Apollo v. Perkins " refuses to recognize 
this exception and holds that no geographical name whether used 
merely fancifully or to designate the place of origin of the goods can 
be the subject of a valid trademark. In this case protection was 
sought for the name "Nubia" as applied to cigarettes. "Nubia," 
although the name of a province in Africa, had been arbitrarily 
selected as a name for the cigarettes and was in no way related to 
them or to the tobacco from which they were made. It was held 
that regulative relief against unfair competition might be granted if 
the facts necessitated it, but that it was not entitled to prohibitive 
relief as a trademark. It is submitted that this decision is opposed to 
the great weight of authority, and that the two cases cited by the 
court do not bear it out. These cases 12 were not concerned with a 
geographical name arbitrarily selected, but with a name used in 
geographical sense, which they properly held cannot become a trade- 
mark. 

The result of the decision in Apollo v. Perkins would seem to 
be more logical, though less equitable, than the weight of authority 
to which it is opposed. The inconsistency of the rule allowing the 
appropriation of a geographical name as a trademark can be shown 
by an example. Suppose A has a trademark in the name "X," a 
geographical name, but arbitrarily selected. B, who lives in X, de- 
sires to manufacture the same article and calls it "X," the true name 
of the place of manufacture. If, as by hypothesis, A has trademark 
rights in the name "X," this right is exclusive and he will be entitled 
to protection against B. The result, therefore, will be in conflict 
with the fundamental rule concerning geographical names as trade- 



8 In re Magnolia Metal Co.'s Trade-Mark (1897), 2 Ch. 371 (Eng.) ; 
Drake v. Glessner, 68 Ohio St. 337 (1003) ; Colgate v. Adams, 88 Fed. Rep. 
899 (1898) ; Carmel Wine Co. v. Palestine Wine Co., 161 Fed. Rep. 654 
(1908) ; Sanders v. Utt, 16 Mo. App. 322 (1884) ; Rose v. McLean Pub. Co., 
24 Ont. App. Rep. 240 (1897). 

9 Fleischmann v. Schuckmann, 62 How. Pr. 92 (N. Y. 1881); Walter 
Baker & Co. v. Baker, 77 Fed. Rep. 181 (1896). 

"In re Magnolia Metal Co.'s Trade- Mark, supra, n. 8. 

11 207 Fed. Rep. 530 (1913), reversing decree granted in 197 Fed. Rep. 476. 

12 Elgin Watch Co. v. 111. Watch Co., 179 U. S. 665 (1900); New York 
& R. Cement Co. v. Coplay Cement Co., 44 Fed. Rep. 277 (1890), Id. 45 
Fed. Rep. 212. 
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marks, vis., that no man can acquire such rights in a name as to 
enable him to restrain another from truthfully calling his goods by 
the name of their place of origin. But the result of the decision in 
Apollo v. Perkins^ if followed to its logical extreme, will not be 
found entirely satisfactory. If, as this case holds, no geographical 
name can ever become a trademark, it will mean that a man who 
has fancifully selected as a trademark a name which he believes 
he has himself invented may later be denied protection because the 
name happens to be the name of a small town or district — a fact of 
which he was wholly ignorant at the time he applied the name to 
his product. This is obviously unfair to the manufacturer, and it 
is no answer to say that he may yet be protected against unfair 
competition. That protection is far inferior to that to which a 
trademark is entitled, and if a man adopts what he conceives to be a 
fancy name for his product, it is submitted that he should not be 
disentitled to protection merely because the name happens to be a 
geographical name. 

The best solution of the problem is probably that arrived at 
by Judge Gaynor in Clinton Metallic Paint Co. v. New York Paint 
Co.™ A geographical name "may be exclusively appropriated as a 
mere arbitrary or fanciful name for an article generally known not 
to be of such place or country and not represented to be such, against 
every person subsequently offering a similar article, except such 
article be of such place or country. One so using such a name arbi- 
trarily or fancifully may only have another restrained from using 
it in the same way, but not from using it truthfully, viz., in its actual 
meaning." This rule, though perhaps not entirely consistent with 
the theory that a trademark is an exclusive right, will avoid the 
difficulties of the two other rules discussed and will work out sub- 
stantial justice between all the parties. 

T. R., Jr. 



Wills — Signing — In view of the enormous amount of litiga- 
tion that has arisen over the signing of wills it is rather extraordi- 
nary that no court has stopped to really analyze the fundamental 
meaning of the word. In order to sign an instrument two things 
must occur. There must be, first, an actual marking of the paper. 
And in the case of wills it has been held that this may be done by 
a mark 1 or an engraved name 2 or false name 3 and under many 



13 50 N. Y. S. 437 (1898). See also Newman v. Alford, 51 N. Y. 189 (1872). 

1 Taylor v. Dening, 3 Nev. & P. 228 (Eng. 1838) ; Schieffelin v. Schieffelin, 
127 Ala. 14 (1899); Rook v. Wilson, 142 Ind. 24 (189s); Scott v. Hawk, 
107 Iowa, 723 (1898) ; Nickerson v. Buch, 12 Cush. 332 (Mass. 1853) J In re 
Cozzen's Will, 61 Pa. 196 (1869). 



